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U.S. Customs Service 


Treasury Dectstons 


(T.D. 86-8) 


Petitioners’ Desire To Contest Decision Denying Domestic Inter- 
ested Party Petition Requesting Reclassification of Certain Fuel 
Grade Ethanol 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of petitioners’ desire to contest decision on domes- 
tic interested party petition. 


SUMMARY: This document advises the public of the desire of sev- 
eral domestic interested parties to contest Customs decision deny- 
ing their petition requesting the reclassification of certain imported 
fuel grade ethanol. Customs has determined that the ethanol im- 
ported from several Caribbean Basin countries may qualify for 
duty-free entry under the Caribbean Basin Economic Recovery Act. 
The petitioners contend that the ethanol is incorrectly classified 
and they have advised Customs of their intention to pursue this 
matter through appropriate court proceedings. 


DATE: January 22, 1986. 


FOR FURTHER INFORMATION CONTACT: Harold Singer, Clas- 
sification and Value Division, U.S. Customs Service, 1301 Constitu- 
tion Avenue, NW., Washington, D.C. 20229 (202-566-2938). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On January 29, 1985, a petition was filed with Customs under 
section 516, Tariff Act of 1930, as amended (19 U.S.C. 1516), on 
behalf of several domestic interested parties dissatisfied with Cus- 
toms determination that certain fuel grade ethanol imported from 
Carribbean Basin countries may qualify for duty-free entry under 
the Caribbean Basin Economic Recovery Act (CBERA; 19 U.S.C. 
2701). The product at issue, ethyl alcohol (ethanol) imported for use 
as a fuel, is classified under item 901.50, Tariff Schedules of the 
United States (TSUS; 19 U.S.C. 1202), at a rate of duty of 60¢ per 
gallon. (This 60¢ per gallon duty is in addition to a 3% ad valorem 
duty on ethanol for nonbeverage purposes from item 427.88, TSUS.) 
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However, some ethanol may enter the U.S. free of duty since Cus- 
toms has ruled that the transformation of beverage grade ethanol 
from a non-beneficiary country to motor fuel ethanol in a benefici- 
ary country through azeotropic distillation is sufficient to make the 
motor fuel a product of the beneficiary country for purposes of the 
CBERA. 

The domestic interested parties advanced two basic arguments in 
their petition. First, it was argued that fuel grade ethanol is not a 
new or different article of commerce from beverage grade ethanol 
as the only significant difference in the composition of the two is 
their water content. It was also contended that the azeotropic 
method of distillation, which involves adding benzene or some 
other chemical to 190 proof ethanol and then heating the mixture 
so that the benzene will vaporize and carry away most or all of the 
water, is not a substantial manufacturing process. 

A notice of receipt of the petition was published in the Federal 
Register on April 11, 1985 (50 FR 14250), advising the public of the 
petitioners’ contentions and requesting comments on the petition. 
Of the many comments received in response to the notice, numer- 
ous commenters chose to discuss policy issues concerning the Carib- 
bean Basin Initiative. However, it is Customs view that there is 
only one controlling issue in this case; whether azeotropic distilla- 
tion of 190 proof ethanol to 199+ proof ethanol is a substantial 
transformation. 


DISCUSSION OF COMMENTS 


The arguments that azeotropic distillation is not a substantial 
processing operation are that (1) dehydration is merely the opposite 
of dilution and dilution is clearly not considered a sufficient oper- 
ation to entitle an article to duty-free treatment pursuant to 
§ 10.195, Customs Regulations (19 CFR 10.195); (2) azeotropic distil- 
lation is just a simple boiling and cooling procedure; (3) the process 
does not require many workers; (4) the incremental capital, energy 
and labor requirements are miniscule when compared with the 
total cost of converting agricultural feedstock to ethanol, and (5) 
there is no significant distinction between proof enrichment from 
194-199+ and from 190-199+, and Customs has ruled that enrich- 
ment from 194-199+ would not be sufficient to entitle the ethanol 
to duty-free treatment. 

It is Customs view that if removal of water were to be considered 
per se an operation not sufficient to entitle an article to duty-free 
treatment under the CBI, it could have been listed in the statute or 
regulations as easily as dilution was listed. Further, the addition of 
water to a product is generally a much more simple process than 
removing water. 

Azeotropic distillation is more than a simple boiling and cooling 
procedure. The process involves complex equipment, sensitive in- 
struments and trained personnel. In the particular operation chal- 
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lenged in this petition, the equipment includes a dehydration 
column over 150 feet high and 7 feet in diameter, over 60 stainless 
steel trays, each with nearly 100 valves, plus weirs and down- 
comers, all manufactured to exacting standards. The Entrainer Re- 
covery Column is 90 feet tall, 3 feet in diameter with nearly 60 
stainless steel valve trays of its own. There are reboilers, heat ex- 
changers, condensers, reflux tanks, decanters, surge tanks, vents, 
pumps, meters, structure and mechanical systems required to 
maintain these columns. 

In Uniroyal, Inc. v. United States, 542 F Supp. 1026, 3 CIT 220, 
aff'd 702 F2d 1022 (Fed Cir. 1983), the court stressed that factors 
such as cost and skill can be considered in determining whether a 
substantial transformation has occurred. In this case, the personnel 
must be trained to correctly monitor the azeotropic distillation 
process, and there has been an ample capital investment. 

According to one comment, the drying process, per se, is not com- 
plex. Any complexity associated with the ternary distillation and 
directly associated process steps is in the design of the equipment 
and control apparatus. It is our view that the technical nature of 
the design of the equipment and the skill required of the workers 
to operate and monitor the system is of sufficient complexity to 
take the operation out of the simple combining, packaging or mere 
dilution categorization. While the number of workers involved in 
any specific operation is a factor to be considered in determining 
whether a substantial processing operation has occurred, it is not a 
controlling factor. In this particular case, we believe that the 
amount of local employment involved in the operation would not 
deter us from finding substantial processing. 

We do not agree with the argument that the conversion of 190 
proof ethanol to absolute ethanol is a minor step in the manufac- 
ture of ethanol from grain and therefore cannot be a substantial 
transformation. Obviously, the relative cost of any one step in an 
overall process will decrease as the number of steps increases. Fur- 
ther, each operation must be examined on its own as to whether it 
is a substantial transformation. 

Finally, Customs holding in a General Headnote 3(a) case (19 
U.S.C. 1202) that there is not a substantial transformation when 
ethanol of 194 proof is brought up to 199+ proof through azeotrop- 
ic distillation was based on the fact that an entire azeotropic distil- 
lation operation was not occurring in the insular possession. Cus- 
toms looks at all operations on a case-by-case basis in determining 
whether substantial transformation occurs. In the particular case 
where an operation was proposed to make ethanol anhydrous from 
a level of 194 proof, it was Customs view that since a partial azeo- 
tropic distillation operation had already occurred, merely finishing 
the azeotropic distillation operation in the insular possession would 
not be sufficient to make the 199+ proof ethanol a product of that 
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insular possession. In this instance an entire azeotropic distillation 
operation is occuring in the beneficiary country. 

Among the arguments set forth as to why 199+ proof ethanol is 
not a new and different article of commerce than ethanol of up to 
190 proof are: (1) There is no chemical change between the 190 
proof and 199+ proof alcohol—the only difference is that water is 
removed; (2) there is no clear distinction between hydrous and an- 
hydrous ethanol for many industrial uses; and (3) hydrous ethanol 
is used in Brazil as motor fuel. 

It is Customs view that the extra 5 percent water that is missing 
from the anhydrous ethanol which causes the difference in specifi- 
cation is significant enough to make the anhydrous a new or differ- 
ent article of commerce. It is the absence of water that makes 200 
proof ethanol suitable for particular uses, while it is the presence 
of water that makes 190 proof ethanol unsuitable for those same 
uses. Also, 190 and 200 proof ethanol have different freezing points, 
boiling points, densities, viscosities, vapor pressures and flash 
points. 

Further evidence that 190 proof and 200 proof ethanol are differ- 
ent articles is the price differential between the two. For the past 
year, the Chemical Marketing Reporter has stated that the price of 
tax-free absolute ethanol is 12 cents per gallon higher than that of 
190 proof tax-free ethanol. There is a price difference of about 8 
percent. A price difference of about 5 percent is to be expected 
since the anhydrous product contains 5 percent more alcohol, but a 
price difference of 8 percent reflects, in part, the additional dehy- 
dration steps involved. 

Regarding the claim that 190 proof ethanol is used as motor fuel, 
the Brazilian government built a fleet of motor vehicles that used 
190 proof ethanol as a defense against rising oil prices, but those 
vehicles and others like them were specially designed for that use. 
The modifications needed to enable the average car in the U.S. to 
use 190 proof ethanol would be more than minor and such vehicles 
are not commercially available in the U.S. 

In the U.S., gasohol can have a maximum of 10 percent anhy- 
drous ethanol according to EPA regulations (see 47 FR 14596, April 
5, 1982). Only absolute ethanol can be blended with gasoline and 
technical references examined by Customs indicated that for etha- 
nol to be blended with gasoline, to make gasohol, the entire fuel 
delivery system from refinery to tank trucks to underground tanks 
in filling stations, must be dry. Water, even a small amount, will 
“split” the blend, causing the blend to separate into an aqueous 
phase and a hydrocarbon phase. Accordingly, it is Customs view 
that anhydrous ethanol has a use in the US., for blending to make 
gasohol, that hydrous ethanol will not serve. While hydrous and 
anhydrous ethanol may both serve some industrial uses, our re- 
search reveals that anhydrous ethanol even when used for industri- 
al purposes is used generally for purposes where water cannot be 
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tolerated, such as in certain manufacturing processes and for cer- 
tain solvents. 


DECISION ON PETITION AND NOTICE OF PETITIONERS’ DESIRE To 
CONTEST 


After careful analysis of the petition, supplemental submissions, 
and all comments received, Customs has decided to continue to con- 
sider the azeotropic distillation of up to 190 proof ethanol to 199+ 
proof ethanol in a beneficiary country of the Caribbean Basin Initi- 
ative a substantial transformation of the ethanol making the 199+ 
proof ethanol a new and different article of commerce entitled to 
duty-free entry. The petitioners were informed by letter dated No- 
vember 19, 1985 (CLA-2 CO:R:CV:V 553849 HS), through their 
counsel, that Customs is of the opinion that the current classifica- 
tion is correct and their petition is therefore denied. 

In response to Customs decision to deny the petition, on Novem- 
ber 19, 1985, the petitioners filed notice of their intention to contest 
the decision in accordance with § 516(c), Tariff Act of 1930, as 
amended (19 U.S.C. 1516(c)), and § 175.23 Customs Regulations (19 
CFR 175.28). 

Customs has reconsidered the matter in light of the petitioners’ 
letter, but remains of the opinion that its November 19, 1985, deci- 
sion is correct. That decision will stand in the absence of a con- 


trary judgment rendered by the U.S. Court of International Trade 
or the U.S. Court of Appeals for the Federal Circuit. 


AUTHORITY 


This notice is published under the authority of § 516(c), Tariff 
Act of 1930, as amended (19 U.S.C. 1516(c)), and § 175.24, Customs 
Regulations (19 CFR 175.24). 


DRAFTING INFORMATION 


The principal author of this document was John E. Doyle, Office 
Regulations and Rulings, U.S. Customs Service. However, person- 
nel from other Customs offices participated in its development. 

JOHN P. SIMPSON 
(For William von Raab, 
Commissioner of Customs). 


Approved: January 7, 1986. 
Francis A. Keatinc II, 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, January 22, 1986 (51 FR 2990)] 











U.S. Customs Service 


Proposed Rulemaking 


19 CFR Part 101 


Proposed Customs Regulations Amendment Relating to the 
Customs Field Organization in the New Orleans District 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Proposed rule. 


SUMMARY: This document proposes to amend the Customs Regu- 
lations by establishing a new Customs port of entry, on a 2-year 
trial basis, to be known as Shreveport-Bossier City, in the New Or- 
leans, Louisiana, Customs district. The change is being proposed as 
part of Customs continuing program to obtain more efficient use of 
its personnel, facilities, and resources, and to provide better service 
to carriers, importers, and the public. 


DATE: Comments must be received on or before March 24, 1986. 


ADDRESS: Comments (preferably in triplicate) may be submitted 
to and inspected at the Regulations Control Branch, U.S. Customs 
Service, 1301 Constitution Avenue, NW., Room 2426, Washington, 
D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Richard Coleman, 
Office of Inspection and Control, U.S. Customs Service, 1301 Consti- 
tution Avenue, NW., Washington, D.C. 20229 (202-566-8157). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


The Caddo-Bossier Port Commission filed an application with 
Customs requesting the establishment of a new Customs port of 
entry at Shreveport, Louisiana, and Bossier City, Louisiana. A 
review of that application has confirmed that the proposed port 
meets the minimum Customs criteria for establishing ports of 
entry. Cargo processing activities will be carried out utilizing 
modern electronic data transfer equipment compatible with Cus- 
toms systems. 

Customs ports of entry are places (seaports, airports, or land 
border ports) designated by the Secretary of the Treasury where 
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Customs officers or employees are assigned to accept entries of 
merchandise, clear passengers, collect duties, and enforce the vari- 
ous provisions of Customs and related laws. Staffing at ports of 
entry may range from one to several hundred employees, depend- 
ing on the volume of business. However, most new ports of entry 
are staffed by at least a port director, one or more inspectors, and a 
secretary. 

The Secretary of the Treasury is advised by the Commissioner of 
Customs in matters affecting the establishment, abolishment, or 
other change in ports of entry. Customs ports of entry are estab- 
lished under the authority vested in the President by § 1 of the Act 
of August 1, 1914, 38 Stat. 623, as amended (19 U.S.C. 2), and dele- 
gated to the Secretary of the Treasury by Executive Order 10289, 
September 17, 1951 (8 CFR 1949-1953 Comp., Ch. II), and pursuant 
to authority provided by Treasury Department Order No. 101-5 (47 
FR 2449). 

The limits of the proposed port of entry of Shreveport-Bossier 
City will be the city limits of Shreveport and Bossier City. The 
basis upon which Customs is recommending establishing a port of 
entry at Shreveport-Bossier City, on a 2-year trial basis, is the pro- 
posed port’s commitment to handle a sufficient amount of imported 
merchandise to meet minimum port of entry workload standards. 
These standards were published as a notice in the Federal Register 
on March 9, 1982 (47 FR 10137). At the end of the 2-year period, 


the practicability of maintaining a port of entry at Shreveport-Bos- 
sier City will be reevaluated in light of the actual Customs work- 
load. 


CoMMENTS 


Before adopting this proposal, consideration will be given to any 
written comments timely submitted to the Commissioner of Cus- 
toms. Comments submitted will be available for public inspection 
in accordance with the Freedom of Information Act (5 U.S.C. 552), 
§1.4, Treasury Department Regulations (31 CFR 1.4) and 
§ 103.11(b), Customs Regulations (19 CFR 103.11(b)), on regular busi- 
ness days between the hours of 9:00 a.m. to 4:30 p.m. at the Regula- 
tions Control Branch, Room 2426, Headquarters, U.S. Customs 
Service, 1301 Constitution Avenue, NW., Washington, D.C. 20229. 


EXECUTIVE ORDER 12291 
Because this proposal relates to the organization of Customs, it is 
not a regulation or rule subject to E.O. 12291. 
REGULATORY FLEXIBILITY ACT 


It is certified that the provisions of the Regulatory Flexibility 
Act relating to an initial and final regulatory flexibility analysis (5 
U.S.C. 603, 604), are not applicable to this proposal because it will 
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not have a significant economic impact on a substantial number of 
small entities. 

Customs routinely establishes and expands Customs ports of 
entry throughout the U.S. to accommodate the volume of Customs- 
related activity in various parts of the country. Although the pro- 
posal may have a limited effect upon some small entities in the 
Shreveport-Bossier City area, it is not expected to be significant be- 
cause establishing and expanding port limits at Customs ports of 
entry in other areas has not had a significant economic impact 
upon a substantial number of small entities to the extent contem- 
plated by the Act. Nor is it expected to impose, or otherwise cause, 
a significant increase in the reporting, recordkeeping, or other com- 
pliance burdens on a substantial number of small entities. 


Lists or SusBJEcts In 19 CFR Part 101 


Customs duties and inspection, Exports, Imports, Organization 
and functions (Government agencies). 


PART 101—GENERAL PROVISIONS 


PROPOSED AMENDMENT TO THE REGULATIONS 


If the proposed.change is adopted, the list of Customs regions, 
districts, and ports of entry in § 101.3, Customs Regulations (19 


CFR 101.3), will be amended accordingly. 


AUTHORITY 


This amendment is proposed under the authority vested in the 
President by §1 of the Act of August 1, 1914, 38 Stat. 623, as 
amended (19 U.S.C. 2), and delegated to the Secretary of the Treas- 
ury by Executive Order No. 10289, September 17, 1951 (8 CFR 
1949-1953 Comp. Ch. II), and pursuant to authority provided by 
Treasury Order No. 101-5 (47 FR 2449). 


DRAFTING INFORMATION 


The principal author of this document was Glen E. Vereb, Regu- 
lations Control Branch, Office of Regulations and Rulings, U'S. 
Customs Service. However, personnel from other Customs offices 
participated in its development. 

WILLIAM VON Raa, 
Commissioner of Customs. 


Approved: December 19, 1985. 
Davip D. QUEEN, 
Acting Assistant Secretary of the Treasury. 


(Published in the Federal Register, January 22, 1986 (51 FR 2897)] 
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Decisions of the United States 
Court of International Trade 


(Slip Op. 86-1) 


Op RepuBLic INSURANCE Co., PLAINTIFF v. UNITED STATES, 
DEFENDANT 


Court No. 83-6-00801 


Before DiCar1o, Judge. 

Defendant moves to dismiss action by surety challenging Cus- 
toms classification for lack of jurisdiction, claiming that the protest 
was not timely filed. 

Held: Plaintiff filed its protest within 90 days of the mailing of a 
notice of demand for payment against a bond and its action is 
timely. A previous letter from Customs did not constitute notice of 
demand for payment since it lacked information available to Cus- 
toms which would provide a surety sufficient means of ascertaining 
the bond against which demand for payment was made. 

[Defendant’s motion to dismiss for lack of jurisdiction is denied.] 


(Decided January 2, 1986) 
Sandler & Travis, P.A. (Gilbert Lee Sandler and Randall E. Baad), for the plain- 
tiff. 
Richard K. Willard, Assistant Attorney General; Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office, Commercial Litigation Branch, (Kenneth 
N. Wolf), for the defendant. 


MEMORANDUM OPINION AND ORDER 


DiCar10, Judge: Plaintiff, a surety, brings this action challenging 
the United States Customs Service’s (Customs) classification of 
merchandise invoiced as “LPG equipment for cars” under item 
711.78, Tariff Schedules of the United States (TSUS). Defendant 
moves to dismiss the action for lack of jurisdiction claiming that 
the protest was not timely filed. The motion is denied. 

On September 10, 1980, the merchandise entered the United 
States under a single entry consumption entry bond. The entry was 
liquidated, and a bill for duties sent to the importer was not paid. 

On November 5, 1981, Customs mailed to plaintiff a letter which 
in part states: 
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Enclosed herewith is a listing of 484 bills due to the United 
States Customs Service totaling $1,166,344.81 owed by princi- 
pals for whom you are surety and which are due and payable 
immediately. Formal demands were made on the principals in- 
volved but the bills remain unpaid. Under the terms of your 
bond you are an original promisor and debtor with each of 
your principals. 

This is a formal demand upon you for immediate payment of 
the amounts noted on the enclosures hereto: 


Attached to the letter was a computer printout listing 484 bills. 
The listing for the bill in question set forth the bill number, the 
billing date, the port of entry and the amount due. No information 
concerning the bill was set forth in the columns on the printout 
designated “Delinquent Debtor Name and Address” and “Entry 
No.” } 

On January 29, 1982 Customs sent another letter to plaintiff, 
saying in part: 


Attached is a list of 5 bills amounting to $21,777.48 for which 
we are enclosing copies of the applicable entries and bonds. 

Full payment of $21,777.48 must be made within thirty (80) 
days from the date of this notice. Failure to satisfy this formal 
demand may result in a recommendation to the Secretary of 
the Treasury that you no longer be authorized to act as surety 
on Customs Bonds. 


The list attached to the January 29, 1982 letter provided the name 
of the importer for each of the five listed bills. The enclosed copy of 
the single entry bond for the transaction in question contained the 
importer’s name as well as the entry number. 

On February 12, 1982, plaintiff filed a protest challenging the 
classification of the merchandise, and on December 3, 1982, the 
protest was denied as untimely. On June 1, 1983, plaintiff brought 
this action contesting the denial of the protest. 

Defendant alleges that, under 19 U.S.C. § 1514(c), plaintiff had 90 
days from the November 5, 1981 mailing in which to file a protest; 
the letter of January 29, 1982 was a follow-up demand that did not 
cause the jurisdictional period to run anew; and the action must be 
dismissed because the February 12, 1982 protest was filed more 
than 90 days after November 5, 1981. 

Plaintiff argues that the action is timely because the November 
5, 1981 letter provided insufficient information to notify it that 
demand was being made on the applicable bond; a sufficient 
demand was not mailed until January 29, 1982; and the February 
12, 1982 protest is timely because it was filed within 90 days of 
January 29, 1982. 


1 The copy of the printout attached as Exhibit C to the Memorandum in Support of Defendant’s Motion to 
Dismiss contains additional handwritten information. At oral argument, defendant’s counsel advised the Court 
that such information did not appear on the printout at the time of the November 5, 1981 mailing. 
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The issue before the Court is whether the November 5, 1981 
letter was a sufficient notice of demand for payment against the 
applicable bond. 

A decision by Customs regarding the classification of merchan- 
dise and the rate and amount of duty chargeable is final and con- 
clusive unless a protest is timely filed. 19 U.S.C. § 1514 (a). The 
Court does not have jurisdiction over any action where a protest 
was filed later than the time provided by statute. San Francisco 
Newspaper Printing Co. v. United States, 9 CIT ——, 620 F. Supp. 
738 (1985); Texas Mex Brick & Import Co. v. United States, 72 Cust. 
Ct. 291, C.R.D. 74-2, 371 F. Supp. 579 (1974). Section 1514(c)(1A) 
provides that protests may be filed by “importers or consignees 
shown on the entry papers, or their sureties.” The section further 
provides: 


A protest by a surety which has an unsatisfied legal claim 
under its bond may be filed within 90 days from the date of 
mailing of notice of demand for payment against its bond. If 
another party has not filed a timely protest, the surety’s pro- 
test shall certify that it is not being filed collusively to extend 
— authorized person’s time to protest as specified in this 
su tion. 


19 U.S.C. § 1514(c\(2). Neither the statute nor the regulations speci- 
fy what information must be provided to a surety in the notice of 
demand in order to commence the running of the 90-day period in 
which a protest may be filed. See 19 U.S.C. § 1514(c)\(2); 19 C.F.R. 
§ 174.12(e3) (1985). 

Plaintiff argues that a notice which does not enable a surety to 
determine the transaction for which a protest may be filed is defi- 
cient. It contends that the printout attached to the November 5, 
1981 letter, which listed 484 bills, did not give plaintiff “notice of 
demand for payment against its bond” under section 1514, because 
it did not identify the entry, importer or bond applicable to the bill 
in question. Defendant disagrees, arguing that even though the No- 
vember 5, 1981 letter and printout did not identify the importer’s 
name, the entry number or the bond for the bill in question, the 
notice of demand was nonetheless sufficient. It contends that sec- 
tion 1514 only requires that the notice set forth a monetary 
demand.? 

Defendant states that a surety must obtain on its own the infor- 
mation necessary to identify the protestable transaction, and that 
if plaintiff requested information from Customs concerning any of 
the 484 bills listed on the computer printout, Customs would have 
identified for plaintiff the corresponding importer, entry number or 


2 Defendant cites several cases in support of its contention that a bald demand for payment is sufficient in the 
absence of a requirement that a demand be particularized. The cases are inapposite as none deals with a situa- 
tion where the recipient was potentially liable to the demanding party on numerous bonds or accounts. See, e.g., 
In re Marin Motor Oil, Inc., 740 F.2d 220 (3d Cir. 1984) (timeliness of demand for reclamation under bankruptcy 
laws); Miller v. Davis, 34 A. 265, 88 Me. 454 (Sup. Jud. Ct. 1896) (demand for payment of taxes). 





16 CUSTOMS BULLETIN AND DECISIONS, VOL. 20, NO. 5, FEBRUARY 5, 1986 


bond. Defendant argues that if Customs did not respond to such an 
inquiry in a timely manner, “the Government would conceivably 
agree or the Court could find that a toll may operate during the 
‘unavailability’ of the requested information.” ® 

Defendant also argues that a surety could monitor Customs BuL- 
LETIN notices of liquidation or require its principals to notify it 
when an entry covered by a bond is liquidated. By filing its pro- 
tests within 90 days of liquidation or reliquidation under section 
1514, a surety could protect its interests without waiting to receive 
notice of demand for payment. 

Defendant’s reasoning would deny effect to Congress’ amendment 
of section 1514 in 1979.* To protect the rights of sureties, Congress 
specifically provided that sureties receive actual notice of a princi- 
pal’s failure to pay. Congress also recognized that sureties should 
not have to rely solely upon their defaulting principals for informa- 
tion concerning protestable transactions: 


It is also clear under present law that sureties have had dif- 
ficulty in fulfilling the prerequisites to suit in the Customs 
Court due to the frequent failures of the sureties to receive 
notice of the failure of the importer to pay the duties until 
after the time for filing a protest has expired. Section 
1001(bX3\E) would remedy this problem by permitting a surety 
to file a protest in its own name and by extending the time 
within which it may file a protest so long as it certifies that it 
is not filing the protest simply because the importer allowed 
his time to file a protest to expire without filing a protest. 


S. Rep. No. 249, 96th Cong., Ist Sess. 254 (1979), reprinted in 1979 
U.S. Code Cong. & Ad. News 381, 640. 

Defendant essentially admits that it would be impossible for 
plaintiff to ascertain without Customs assistance, the entry 
number, bond or importer’s name applicable to a bill which is iden- 
tified on a computer printout only by a bill number assigned by 
Customs. A surety would have less time to prepare its protest than 
that contemplated by the statute if the bond on which demand is 
being made could not be ascertained until some time after the 
demand letter from Customs is received. The statute plainly states 
that the 90-day limitations period shall run “from the date of mail- 
ing notice of demand for payment * * *.” 19 U.S.C. § 1514(c) (1982) 
(emphasis added). A letter to a surety which does not constitute 
notice of demand for payment cannot be cured upon Customs provi- 
sion of supplemental information by alternative means, without re- 
ducing the time provided for the preparation of a protest by a 
surety. 

Defendant’s contention that the government could agree to toll 
the limitations period during the unavailability of information re- 
quested by a surety is misplaced. Customs does not have the power 


3 Defendant’s Supplemental Memorandum in Support of Motion to Dismiss, at 7. 
* Trade Agreements Act of 1979, Pub. L. No. 96-39, § 1001(bX3XE), 93 Stat. 144, 305 (1979). 
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to enlarge the jurisdiction of the court. San Francisco Newspaper 
Printing Co. v. United States, 9 CIT ——, 620 F. Supp. 738 (1985). 
“A time limitation that is a jurisdictional prerequisite is not sub- 
ject to waiver of estoppel.” Jd. at 5; see Zipes v. Trans World Air- 
lines, Inc., 455 U.S. 385, 392-93 (1982); United States v. Reliable 
Chemical Co., 66 CCPA 123, 128, C.A.D. 1232, 605 F.2d 1179, 1184 
(1979). 

If a demand for payment lacks information available to Customs 
which would provide a surety sufficient means of ascertaining the 
bond on which demand for payment is being made, such a demand 
does not constitute notice of demand for payment against a bond. 
Since the November 5, 1981 letter and accompanying printout did 
not contain any information from which plaintiff could ascertain 
that a demand was being made on the bond in question, it did not 
constitute notice of demand for payment against plaintiff's bond. 

The Court holds that the mailing of the November 5, 1981 letter 
did not start the running of the 90 days in which plaintiff was re- 
quired to file a protest, and that sufficient notice of demand for 
payment was not mailed until January 29, 1982. The protest filed 
on February 12, 1982 was timely. 

Defendant’s motion is denied. So ordered. 


(Slip Op. 86-2) 
Dan-DEE Imports, INC., PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 81-5-00582 
[Judgment for plaintiff.] 
(Decided January 3, 1986) 


Weltz, Stedina & Posner (Herbert T. Posner) for plaintiff. 

Richard K. Willard, Assistant Attorney General, Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office and Judith M. Barzilay, Civil Division, 
United States Department of Justice, for defendant. 


OPINION 


Restani, Judge: This matter is before the court for decision fol- 
lowing trial. The issue before the court is whether the merchandise 
at issue should be classified for tariff purposes as dolls under item 
737.22 of the Tariff Schedules of the United States (TSUS), under 
item 737.95, TSUS, as toys, not specifically provided for, under item 
270.25, TSUS, as books, not specifically provided for, or under item 
737.52, TSUS, as toy books. 

The merchandise in question was imported from Taiwan during 
1978 and 1979, and consists of stuffed cloth figures, each of which 
represents one of several children’s fairy tales or stories.1 Each 


1 A detailed description of the item is contained in the court’s opinion on plaintiff's motion for summary judg- 
ment. Dan-Dee Imports v. United States, 7 CIT 241, Slip Op. 84-49 at 3-4 (April 30, 1984). 
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figure has a human or animal face and a general human shape.? 
Each figure bears three or four apron-like flaps which are raised to 
show a new face and to reveal a new “page” of words of a chil- 
dren’s story on a background depiction of “clothing.” Thus, as the 
flaps are raised a new character appears. 

Plaintiff's basic: argument is that the merchandise in question is 
more than a doll and cannot be classified under the eo nomine 
TSUS item for dolls. Defendant argues that the merchandise is es- 
sentially a doll, that the flap/pages are incidental to the merchan- 
dise and do not destroy its essential nature as a doll. It is well set- 
tled that ‘where an article is in character or function something 
other than as described by a specific statutory provision—either 
more limited or more diversified—” it cannot be classified within 
that eo nomine provision. Robert Bosch Corp. v. United States, 63 
Cust. Ct. 96, 103-04, C.D. 3881 (1969). 

In order to determine whether the merchandise was more than a 
doll, the court heard testimony on the marketing and use of the 
figures. Defendant’s witnesses were not persuasive on the issue of 
whether the merchandise was used, sold or purchased as a doll. 
Mrs. Susan Crowley, a toy store owner, said nothing which was in- 
consistent with a conclusion that the flap/pages are a vital feature 
of the merchandise. Mrs. Crowley’s account of her observations and 
marketing techniques was somewhat sketchy and her testimony re- 
garding observation of a five-year-old with the merchandise was 
consistent with plaintiff's view that the merchandise is more than 
a doll. Likewise, the testimony of Mrs. Susan Abelson, an owner of 
one of the figures and a mother, did not outweigh that provided by 
plaintiff's witnesses. Mrs. Abelson testified that her daughter treat- 
ed the figure as a doll, but Mrs. Abelson’s daughter received the 
figure when she was two or three years old. Had she received it 
when she was older or had she been shown to use it differently, she 
may have treated it as a book or as a more complex toy than a doll. 
On the other hand, plaintiff's witnesses were clear and convincing 
in their testimony that essentially the merchandise is marketed 
and used as an educational toy. 

Overall, the testimony at trial revealed that the merchandise 
may be used as some dolls are used, that is, “mothered” and held. 
The testimony also revealed that the merchandise is used to amuse 
or teach children in more complex ways. The item can be read and 
has other characteristics of a short children’s book. It has the 
equivalent of cloth pages which contain the essential elements of a 
story. The flap/pages describe, in printed words, the characters and 
the plot of familiar children’s tales. Perhaps the item would appeal 
to very young children whether or not it contained the words of a 


® The court notes that contrary to its previous opinion, every figure does not bear a totally human representa- 
tion. One figure depicts three pigs and one wolf in anthropomorphic form. The court’s ruling, however, does not 
rest on the non-human feature of some of the figures. 

% Use may be considered in making a decision as to whether an eo nomine provision applies. United States v. 
Quon Quon Co., 46 CCPA 70, 72-73, C.A.D. 699 (1959). 
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story, but the testimony made clear that older children, and the 
adults who purchase the item for children, view the flap/pages and 
their contents as more than an incidental feature of the item. 

As in other cases, there is a major selling feature which makes 
the merchandise in the case at bar more than a doll. House of 
Ideas, Inc. v. United States, 2 CIT 68 (1981), (papier-maché clown 
bank); Janex Corp. v. United States, 80 Cust. Ct. 146, C.D. 4748 
(1978) (plastic Raggedy Ann/Andy with enclosed light); Cragston 
Corp. v. United States, 51 CCPA 27, C.A.D. 832 (1963) (wind-up baby 
with walker). As the evidence revealed, the “book” aspect is funda- 
mental to the merchandising of this article. This outweighs the fact 
that the article was labeled a “Tell-A-Story Doll” or a “Storybook 
Doll.” The merchandise is in fact sold and used as more than a 
doll. 

As to plaintiff's claimed classifications, the item does not appear 
to fit item 737.52, TSUS, “Toy books, including coloring books and 
books the only reading matter in which consists of letters, numer- 
als or descriptive words.” The actual printed words exceed the limi- 
tations of item 732.52, TSUS. See A.C.G. Export Import v. United 
States, 66 Cust. Ct. 128, C.D. 4181 (1971). 

It is clear from the case of Russ Berrie v. United States, 76 Cust. 
Ct. 218, 223, C.D. 4659 (1976) (papier-maché figures with attached 
message), the “dolls” may include items which are not solely for a 
child’s amusement. Toys, on the other hand, must be used chiefly 
to amuse children. Fred Bronner Corp. v. United States, 57 Cust. Ct. 
428, 435, C.D. 2832 (1966). Although there was a great deal of testi- 
mony about the book-like features of the merchandise, not one wit- 
ness gave testimony that obviates the conclusion that the major in- 
tended use of the merchandise is the amusement of children. As 
with other educational toys, it is purchased, in part, to foster 
mental development, but the primary purpose of the article is 
amusement. 

The merchandise is also not a book as that object is commonly 
understood. Its toy or doll-like features make it something other 
than or more than a book. 

The court concludes, based on all the evidence, that the item at 
issue must be classified under item 737.95, TSUS, as toys, not spe- 
cifically provided for. Thus, in this case, not only has the presump- 
tion of correctness attaching to the government’s classification 
been overcome, but plaintiff has established a different classifica- 
tion by a preponderance of the evidence. 
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(Slip Op. 86-3) 


UniTep STATES, PLAINTIFF v. ONE RED LAMBORGHINI (VIN 
ZA190000ELA12133),. AND ONE BLACK LAMBORGHINI (VIN 
ZA190000ELA12144), DEFENDANTS 


Court No. 85-10-01393 


Before DiCar1o, Judge. 

Plaintiff brings action in rem under 19 U.S.C. § 1592(c)\5) (1982) 
seeking forfeiture of vehicles seized by Customs as improperly en- 
tered. 

Heid: 19 U.S.C. § 1592 does not provide a cause of action for for- 
feiture in rem. The action is dismissed. 


(Decided January 6, 1986) 


Richard K. Willard, Assistant Attorney General, David M. Cohen, Director, Com- 
mercial Litigation Branch, Civil Division, Department of Justice (J. Kevin Horgan) 
for plaintiff. 

Stein Shostak Shostak & O’Hara (Robert Glenn White) for amicus curiae Brigitte 
Kritschker. 


MEMORANDUM OPINION AND ORDER 


DiCar1o, Judge: Plaintiff brings this in rem action under section 
592(c\(5) of the Tariff Act of 1930, as amended, 19 U.S.C. § 1592(c)\(5) 
(1982), seeking forfeiture of two vehicles seized by the United 
States Customs Service (Customs) as improperly entered into the 
United States. Plaintiff sought a warrant for the arrest of the vehi- 
cles pursuant to 28 U.S.C. § 2461(b) (1982).! The Court did not sign 
the arrest warrant and requested, sua sponte, that plaintiff submit 
a memorandum setting forth the legal basis for its action.2 The 
Court holds that section 592 does not provide a cause of action for 
forfeiture in rem. The action is dismissed. 


BACKGROUND 


On September 4 and 7, 1984, Brigitte Kritschker, a citizen of the 
Federal Republic of Germany, entered one Lamborghini Jalpa 
automobile at Jacksonville, Florida, and Los Angeles, California, 
respectively, under item 812.30, Tariff Schedules of the United 


1 28 U.S.C. § 2461(b) provides in part: 
Unless otherwise provided by Act of Congress, whenever a forfeiture of property is prescribed as a - 
alty for violation of an Act of Congress * * * forfeiture may be enforced by a proceeding by libel which 
shall conform as near as may be possible to proceedings in admiralty. 
Rule C (3) of the Supplemental Rules for Certain Admiralty and Maritime Claims provides that an in rem action 
by the United States for forfeiture for federal statutory violation proceeds by issuance of an arrest warrant by 
the clerk for seizure of the property. 

In United States v. Gold Mountain Coffee, Ltd., 8 CIT 247, 597 F. Supp. 510, 515, reh'g denied, 8 CIT 336, Slip 
Op. 84-135 (Dec. 17, 1984), the Court held that since the clerk of this Court may not make the determinations 
required by section 592(cX5), property subject to forfeiture under that provision cannot become subject to the 
process of the Court by action of the clerk, but only by action of the Court. Thus, in this action, the arrest 
warrant was forwarded to the Court. 

2 The Court requested that plaintiff brief the legal basis for its action since (1) there was no previous judicial 
determination whether section 592 provides for an in rem action for forfeiture and (2) under Rule C (6) of the 
Supplemental Rules no claimant would come forward until after publication of notice of the arrest of the vehi- 
cles. 
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States (TSUS).* According to Ms. Kritschker, she returned to the 
Federal Republic of Germany on September 11, 1984. On or about 
September 20, 1984, Customs agents seized both vehicles at Fort 
Worth, Texas. 

On October 16, 1984, Customs issued a pre-penalty notice and 
notice of seizure to Ms. Kritschker pursuant to section 592(cX5). On 
January 9, 1985, Ms. Kritschker responded to the pre-penalty 
notice, requesting administrative relief from the in personam pen- 
alty and from the seizure of the two vehicles. On March 6, 1985, 
Customs issued a penalty notice to Ms. Kritschker, alleging fraudu- 
lent violations of section 592. Ms. Kritschker responded to the pen- 
alty notice with a petition for mitigation, pursuant to 19 U.S.C. 
§ 1618 (1982) on April 3, 1985, requesting that if the vehicles were 
not released by Customs within 21 days, the seizure be referred to 
the appropriate government attorneys for commencement of judi- 
cial forfeiture proceedings. 

On May 10, 1985, Ms. Kritschker brought an action requesting 
that the Court order Customs to release the vehicles or refer the 
matter to the Department of Justice to “initiate proceedings on the 
seizure.” Kritschker v. Greenleaf, No. 85-5-00657 (CIT).* On June 
10, 1985, the United States counterclaimed in Kritschker for civil 
penalty for fraudulent violation of section 592. 

On September 19, 1985, the Court granted plaintiff's motion in 
Kritschker to dismiss the counterclaim as untimely. The Court 
held: (1) the United States may not bring an action under section 
592 against an importer who has pending a petition for mitigation 
or remission under 19 U.S.C. § 1618 before a final determination is 
provided to the importer pursuant to section 592(b)\(2); (2) Ms. 
Kritschker’s petition had not been denied; and (3) Ms. Kritschker 
had neither withdrawn her petition nor waived her rights to a de- 
termination by bringing her action.® 


3 Item 812.30, TSUS covers: 

articles imported by or for the account of any person arriving in the United States who is not a return- 

ing resident thereof: 

Automobiles * * * imported in connection with “se arrival of such person and to be used in the United 

States only for the transportation of such person, his family and guests, and such incidental carriage of 

articles as may be appropriate to his personal use * 

*The complaint alleged three causes of action. The first claimed violation of 19 U.S.C. §§ 1602-1604 (1982), 
which require Customs officials to report seizures immediately to appropriate authorities, including the United 
States Attorney for the district in which the violation occurred, and the United States Attorney General to 

calielieae: * cause the proper proceedings to be commenced and prosecuted, without delay,” unless such 

are not warranted. 19 U.S.C. § 1604. The second cause of action alleged plaintiff was denied use of 
on property without due process under the Fifth Amendment to the Constitution. The third cause of action 
sought review of defendants’ actions under the Administrative Procedure Act, 5 U.S.C. § 702 (1982). 

5 On October 9, 1985, the Court denied plaintiff's motion for judgment on the pleadings in Kritschker, and 
offered plaintiff an expedited trial date. Plaintiff in Kritschker then made an oral motion to voluntarily dismiss 
the action without prejudice. On October 21, 1985, plaintiff indicated that it would not seek action on its motion 
until disposition of this action. 

On October 17, 1985, Customs issued its determination on Ms. Kritschker’s supplemental petition. Customs 
said it had reasonable cause to seize the vehicles under section 592, and determined that Ms. Kritschker’s false 
statements to Customs were the result of fraud. Notice of Customs determination was mailed to Ms. Kritschker’s 
counsel October 30, 1985. Ms. Kritschker had until December 16, 1985 to respond. She did not respond. 

On December 19, 1985, the United States moved to amend its answer in Kritschker to include a counterclaim 
for civil penalties for fraudulent violation of section 592. That motion is pending. 
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On October 4, 1985, the United States brought this action in rem 
under section 592 against the vehicles. 


DISCUSSION 


The question presented by plaintiff's action is whether Congress 
has provided for forfeiture actions in rem under section 592. 

“In construing a federal statute it is appropriate to assume that 
the ordinary meaning of the language that Congress employed ‘ac- 
curately expresses the legislative purpose.’ ” Mills Music, Inc. v. 
Snyder, ———, US. ———, 105 S.Ct. 638, 645 oe quoting 
Park’n Fly v. Dollar Park and Fly, Inc., ——— U.S. ———, 105 
S.Ct., 658, 662 (1985). Section 592 states in part: 


(a) Prohibition 

(1) General Rule 

Without regard to whether the United States is or may 
be deprived of all or a portion of any lawful duty thereby, 
no person, by fraud, gross negligence, or negligence— 

(A) may enter, introduce, or attempt to enter or intro- 
duce any merchandise into the commerce of the United 
States by means of— 

(i) any document, written or oral statement, or act 
which is material and false, or 
(ii) any omission which is material, or 
a _ may aid or abet any person to violate subparagraph 


* * * * * * 


(c) Maximum penalties 
(1) Fraud 
A fraudulent violation of subsection (a) of this section is 
punishable by a civil penalty in an amount not to exceed 
the domestic value of the merchandise. 


* * * * * x 


(5) Seizure 

If the Secretary has reasonble cause to believe that a 
person has violated the provisions of subsection (a) of this 
section and that such person is insolvent or beyond the ju- 
risdiction of the United States or that seizure is otherwise 
essential to protect the revenue of the United States or to 
prevent the introduction of prohibited or restricted mer- 
chandise into the customs territory of the United States, 
then such merchandise may be seized and, upon assessment 
of a monetary ponerse. forfeited unless the monetary penal- 
ty is paid wit the time specified by law. Within a rea- 
sonable time after any such seizure is made, the Secretary 
shall issue to the person concerned a written statement 
containing the reasons for the seizure. After seizure of 
merchandise under this subsection, the Secretary may, in 
the case of restricted merchandise, and shall, in the case of 
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any other merchandise (other than prohibited merchan- 
dise), return such merchandise upon the deposit of security 
not to exceed the maximum monetary penalty which may 
be assessed under subsection (c) of this section. 
(Emphasis added.) 
Section 592 was extensively revised in 1978.° The Senate and the 
conference report said that 


The penalty for violation of section 592 would be changed 
from an in rem penalty, forfeiture of the merchandise, to an in 
personam penalty, a monetary liability of the importer. How- 
ever, seizure of the merchandise would be permitted if the Sec- 
retary of the Treasury has “reasonable cause to believe” the 
importer is insolvent, outside U.S. jurisdiction, or that seizure 
is “necessary” to protect the revenue or prevent the importa- 
tion of restricted goods. The seized merchandise would, in gen- 
eral, be forfeited to the United States only if the monetary 
penalty is not paid. 


S. Rep. No. 95-778, 95th Cong., 2d Sess. 19, reprinted in, 1978 U.S. 
Code Cong. & Ad. News 2211, 2230; Conf. Rep. No. 95-1517, 95th 
Cong., 2d Sess. 10, reprinted in, 1978 U.S. Code Cong. & Ad. News 
2249, 2252. 

Simply stated, the 1978 revisions to section 592 terminated the in 
rem action under that provision. There is nothing in the language 
or legislative history of the current section 592 that indicates that 
Congress intended that provision to provide an in rem cause of 
action for forfeiture of merchandise. 

Plaintiff argues that the statement in the legislative history 
quoted above that “seized merchandise would, in general, be forfeit- 
ed to the United States only if the monetary penalty is not paid” 
(emphasis added) leaves open the possibility that merchandise 
might be forfeited in some circumstances other than for nonpay- 
ment of monetary penalty. 

But the question posed by plaintiff's action is whether section 
592 provides for in rem actions, not whether forfeiture is only per- 
mitted where the monetary penalty is unsatisfied.7 The Court does 
not find the language cited by plaintiff “a clearly expressed legisla- 
tive intention to the contrary” of the language of the statute pro- 
viding only for an in personam action. See Consumer Product Safety 
Comm'n v. GTE Sylvania, Inc., 447 U.S. 102, 108 (1980). 

Plaintiff says that it is compelled to seek a prompt judicial deter- 
mination of the propriety of the seizure and detention of the vehi- 


® See Customs Procedure Reform and Simplification Act of 1978, Pub. L. No. 95-410, § 110, 92 Stat. 888 (1978). 
Under prior law, the only penalty that could be assessed in a section 592 action was forfeiture of the merchan- 
dise involved or a penalty equal to the domestic value of the merchandise. Under current law, the amount of 
any penalty is to be determined de novo by the Court. 19 U.S.C. § 1592 (e). See United States v. F.A.G. Bearings, 
Lid., 8 CIT 294, 598 F. Supp. 401 (1984); Note, Anachronism Laid to Rest: Customs Reform Act Accomplishes 
Long Overdue Reform of Section 592 of the Tariff Act of 1930, 10 Law and Pol’y in Int’l Bus. 1305, 1314 (1978). 

7 The answer to this question remains unclear. In United States v. Tabor, 9 CIT ——, 608 F.Supp. 658, 665 
(1985), the Court dismissed a claim for forfeiture in an action also seeking civil penalties. The Court held that in 
the forfeiture language of section 592(cX5) “Congress appears to have provided a particular, but nonexclusive, 
manner for satisfaction of a judgment.” 608 F.Supp. at 666. 
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cles or risk losing its only security for payment of the penalty on 
due process grounds or by the depreciation of the vehicles during 
the pendency of the administrative proceedings.® Plaintiff acknowl- 
edges that it is required to seek a post-seizure judicial determina- 
tion of the legality of the seizure and detention within a reasonable 
time after seizure, see United States v. $8,850, 461 U.S. 555 (1983), 
and says that section 592 must be construed to permit some judi- 
cial approval of the seizure during the pendency of the administra- 
tive in personam proceedings. 

There may be, as the United States argued in Kritschker, a stat- 
ute under which in rem proceedings for forfeiture of merchandise 
is permitted. See 18 U.S.C. § 545 (1982). However, jurisdiction over 
such actions is provided in the district courts. 28 U.S.C. § 1355 
(1982). Jurisdiction over actions under section 592 is exclusive in 
this Court. 28 U.S.C. § 1855. See United States v. Gold Mountain 
Coffee, Ltd., 8 CIT 247, 597 F. Supp. 510, 515, reh’g denied, 8 CIT 
336, Slip Op. 84-135 (Dec. 17, 1984); United States y. Tabor, 9 CIT 
——, 608 F. Supp. 658, 665 (1985). 

The Court understands the desirability of adjudicating all claims 
arising out of an import transaction in one forum. But, “(t]he rele- 
vant question is not whether, as an abstract matter, the rule advo- 
cated by petitioner accords with good policy. The question we must 
consider is whether the policy petitioners favor is that which Con- 
gress effectuated * * *. Courts are not authorized to rewrite a stat- 
ute because they might deem [it] susceptible of improvement.” Ba- 
daracco v. Commissioner, —— U.S. ——, 104 S.Ct. 756, 765 (1984). 

In rem actions under section 592 may be desirable for the rea- 
sons advanced by plaintiff. But section 592 is, on this point, plain 
and unambiguous; it does not provide for in rem actions. 

The action is dismissed. Judgment will be entered accordingly. 


® To afford due process to potential claimants, plaintiff asks the Court to “approve” the detention of the vehi- 
cles. Memorandum in Support of the United States’ Claim for Forfeiture, at 7. To avoid depreciation of the vehi- 
cles, plaintiff says that it will deposit the proceeds of their sale in an escrow account from which the civil penal- 
ty will be satisfied. Jd., at 16. 

® 28 U.S.C. § 1355 (1982) provides: 

The district courts shall have original jurisdiction, exclusive of the courts of the States, of any action or 
proceeding for the recovery or enforcement of any fine, penalty, or forfeiture, pecuniary or otherwise, in- 
curred under any Act of Congress, except matters within the jurisdiction of the Court of International 
Trade under section 1582 of this title. 

28 U.S.C. § 1582(a) (1982) provides for jurisdiction in this Court of any action brought by the United States under 
section 592. 
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NOTICE 


The Procedural Handbook of the United States Court of 
International Trade, prepared by the staff of the Office of the 
Clerk, is now available. The Handbook provides basic infor- 
mation for the practitioner in processing actions under the 
court’s Rules. It is intended to serve solely as a convenient 
guide and reference source, which consolidates and summa- 
rizes various procedures before the court. 

The cost of the Handbook is $10.00. If you are interested in 
receiving a copy of the Handbook, please fill out the form 
below and return to: 


Procedural Handbook 

Office of the Clerk 

United States Court of International Trade 
One Federal Plaza 

New York, NY 10007. 


ORDER FORM 


Enclosed is $ (check or money order) made payable to 
Clerk, United States Court of International Trade for... 
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